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SMALL-WIRELESS-FACILITY COLLOCATION AND LEASE AGREEMENT

THIS SMALL-WIRELESS-FACILITY COLLOCATION AND LEASE AGREEMENT (the “Agreement”) is made as of the ___ day of __________, ____ (the “Effective Date”), by and between the CITY OF OAK PARK HEIGHTS, MINNESOTA, a municipal corporation and political subdivision organized and existing under the laws of the State of Minnesota (the “City”), and ___________________________________________________________________ (the “Registrant”). The City and the Registrant are referred to herein individually as a “Party” and collectively as the “Parties.”
RECITALS
WHEREAS, the City has elected to manage rights of way within its jurisdiction pursuant to Minnesota Statutes, Sections 237.162 and 237.163 (collectively, the “Act”) and the City’s Ordinance 704 (the “Code”); and,
WHEREAS, the Registrant is seeking permission to install its small wireless facility or facilities (the “Facility” or “Facilities”) within the City’s right of way; and
NOW THEREFORE, in consideration of the premises and the mutual obligations of the Parties hereto, each of them does hereby covenant and agree with the other as follows:
ARTICLE I
PURPOSE AND DEFINITIONS
Section 1.1	Purpose.  The purpose of this Agreement is to set forth the terms and conditions under which the Registrant will be able to install its Facilities in the right of way that is within the jurisdiction of, and managed by, the City. This Agreement is in addition to, and not in lieu of, all other requirements established by the Act and the Code.
Section 1.2	Definitions.  Any term contained in this Agreement shall have the meaning given by Section 704.03 of the Code. If a term is not defined by said Section, it shall have the meaning given by the Act.
ARTICLE II
SCOPE AND TERM
Section 2.1	Scope.  The Registrant shall submit to the City Administrator, or the City Administrator’s designee (the “Director”):
(A)	Detailed specifications, construction plans, descriptions of any equipment necessary for the use, and drawings, of each kind of Facility model/prototype the Registrant has designed;
(B)	Maps showing the area that the Registrant wants to locate Facilities within; and,
(C)	The number of Facilities the Registrant wishes to install.
The Registrant and the Director shall negotiate in good faith and decide together upon the specific models/prototypes to be used, the specific location of the Facility, whether the Facility will be attached to existing, new, or replacement support structures, and all other necessary details. 
All plans and drawings are attached as Exhibits to this Agreement, and are incorporated herein by reference. The scope of this Agreement is limited to the specifically agreed upon proposed installation of, and leasing for, the Facilities in the right of way contained in the attached Exhibits.
Section 2.2	Term.  This Agreement shall be effective on the date hereof and shall continue, unless terminated sooner in accordance with the terms of this Agreement.
(A)	Start date:  The Registrant shall commence installation of the Facilities on _______________________.
(B)	Completion date: The Registrant shall complete installation of the Facility on _______________________.
(C)	Lease:  The lease shall commence upon the issuance of the small-wireless-facility permit (the “Permit”) and shall remain in effect for the length of time the Facility is in use, unless lawfully revoked.
Notwithstanding anything to the contrary contained herein, the Registrant shall have the right to terminate Registrant’s occupancy provided that 30 days prior notice is given to the City.
ARTICLE III
REPRESENTATIONS AND WARRANTIES
Section 3.1	Representations and Warranties of the City.  The City makes the following representations and warranties:
(A)	The City will work with the Registrant in a nondiscriminatory, competitively neutral, and commercially reasonable manner.
(B)	All requests made by the City will be based on reasonable cost, health, safety, welfare, aesthetic, and all other concerns permitted by law. 
Section 3.2	Representations and Warranties of the Registrant.  The Registrant makes the following representations and warranties:
(A)	The Registrant will comply with all federal, state, and local laws and ordinances, including all safety standards.
(B)	The Registrant will be solely and completely responsible for conditions of the job site, including the safety of all persons and property during the installation and continued use of the Facilities.
(C)	The Registrant has the requisite training, skills, and experience necessary to install and maintain the Facilities with reasonable care and skill.
(D)	The Registrant is appropriately licensed by all applicable agencies and governmental entities.
(E)	The Registrant will not install any Facilities other than those approved and permitted by the City in this Agreement and corresponding permit application(s).
(F)	The Facilities and any other equipment approved and permitted to be installed are of the type and frequency which will not cause harmful interference to any equipment of the City, or other registrants’ facilities or equipment, whether on the wireless support structure or near or in the surrounding premises, which existed or have been permitted prior to the date the Permit was acquired by the Registrant. The Registrant’s Facilities or equipment shall not transmit or receive radio waves until the evaluation required by Section 6.2 of this Agreement has been satisfactorily completed and approved.
ARTICLE IV
INDEMNIFICATION, WAIVER, AND INSURANCE
Section 4.1	Indemnification.  The Registrant shall, to the fullest extent permitted by law, defend, indemnify and hold harmless the City, and its employees, officials, agents, and contractors against any claim of liability or against any loss of any kind, including compliance with administrative orders and regulations, and specifically including, without limitation, against any claim of liability or loss from personal injury or property damage resulting from or arising out of the presence of Registrant’s Facilities, equipment or other property located within the City’s rights of way and also as to any willful misconduct of the Registrant, its’ employees, contractors or agents, except to the extent such claims or damages may be due to or caused by the willful misconduct of the City, or its’ employees, contractors or agents. The Registrant agrees that this indemnity obligation shall survive the completion or termination of this Agreement.
The Registrant shall implement all measures at the transmission site required by Federal Communications Commission (the “FCC”) regulations. In the event the Registrant causes the site to exceed FCC Radio Frequency radiation limits, as measured on the premises, or otherwise violate FCC standards, the Registrant shall be liable for all such non-compliance and shall defend, indemnify and hold the City harmless from all claims arising from non-compliance.
Section 4.2	Waiver.  The Registrant waives any liability of the City to the Registrant, or any of its respective agents, representatives, successors or employees for any lost revenue, lost profits, loss of technology, use of rights or services, incidental, punitive, indirect, special or consequential damages, loss of data, or interruption or loss of use of service, even if the City has been advised of the possibility of such damages, whether under theory of contract, tort (including negligence), strict liability or otherwise that is related to, arises out of, flows from or is, in some part, caused by the Registrant’s Facility, whether attached to the City’s wireless support structure or otherwise located in the City’s right of way.
Section 4.3	Insurance.  The Registrant agrees that at its own cost and expense, it will maintain:
(A)	Commercial general liability insurance with limits not less than $1,000,000 per occurrence; $2,000,000 annual aggregate;
(B)	Workers’ compensation insurance for all its employees in accordance with the statutory requirements of the State of Minnesota; and,
(C)	Employers’ liability insurance with limits not less than:
(1)	$500,000 for bodily injury by disease per employee;
(2)	$500,000 for bodily injury by disease aggregate; and,
(3)	$500,000 for bodily injury by accident.
The Registrant shall provide to the City Certificates of Insurance which specifically name The City of Oak Park Heights, including its elected and appointed officials, employees, and agents, as an additional insured.
The insurance requirements may be met through any combination of primary and umbrella/excess insurance.
The Registrant’s policies shall be primary insurance and non-contributory to any other valid and collectible insurance available to the City with respect to any claim arising out of the Registrant’s performance under this Agreement.
The Registrant’s policies and Certificate of Insurance shall contain a provision that coverage afforded under the policies shall not be cancelled without at least thirty (30) days’ advanced written notice to the City, or ten (10) days’ written notice for non-payment of premium.
ARTICLE V
DAMANGE, REPAIR, AND MAINTENANCE
Section 5.1	Damage.  Any damage to the City’s infrastructure, the City’s equipment thereon, or any element of the City’s right of way caused by the Registrant’s installation or operations shall be repaired or replaced at Registrant’s expense and to the Director’s reasonable satisfaction.
In the event that such damage cannot be reasonably expected to be repaired within forty-five (45) days following such event, or if such damage may reasonably be expected to disrupt the Registrant's operations of the Facility for more than forty-five (45) days, then the Registrant may, at any time following such casualty, provided the City has not completed the restoration required to permit the Registrant to resume its operation in the right of way, terminate upon fifteen (15) days prior written notice to the City as to such location. With any such notice of termination the Parties shall make an appropriate adjustment, as of such termination date, with respect to payments due. Notwithstanding the foregoing, the rent shall abate during the period of repair following such casualty in proportion to the degree to which the Registrant's use of the right of way is impaired. The City is not liable for any damage to any Facility due to an event of damage to the wireless support structure or right of way.
Section 5.2	Repair and maintenance.  The City will take those actions it determines are reasonably necessary, to repair, maintain, alter, or improve the right of way in connection with Registrant’s Facilities.
(A)	By the City.  Upon request from the City, the Registrant shall disconnect the power to the Registrant’s Facility within eight (8) hours of such request to facilitate any maintenance or repair work to the wireless support structure or the right of way. After eight (8) hours or immediately after an emergency, the City reserves the right to disconnect the power to the Facility.
Except in cases of emergency, prior to commencing work on a wireless support structure or right of way where a Facility is installed, the City will provide Registrant with 24-hour prior notice thereof. Upon receiving such notice; it shall be the sole responsibility of the Registrant to take adequate measures to remove or otherwise protect Registrant’s Facility from the consequences of such activities. If reasonably necessary, the City may require Registrant to remove or power down any Facility during the work.
(B)	By the Registrant.  Registrant shall maintain the Facility in good and safe condition, at its own cost and expense, and in compliance with applicable fire, health, building, and other life safety codes.
ARTICLE VI
MISCELLANEOUS
Section 6.1	Ownership.  Any wireless support structure or portion of the right of way approved by the Director to be used by the Registrant shall be the property of the City and shall not entitle the Registrant to ownership of such wireless support structure or portion of the right of way.
Section 6.2	Engineering Studies.  If the Registrant seeks to attach a Facility to a wireless support structure, the Registrant must obtain and submit to the Director a structural engineering study carried out by a qualified structural engineer showing that each wireless support structure and foundation is able to support the proposed Facility.
The Registrant shall obtain a radio frequency interference study carried out by an independent professional radio frequency engineer ("RF Engineer") showing that the Registrant's intended use will not interfere with the City's licensed and unlicensed communications facilities, which are located on or near the structure.
Section 6.3	Emergency.  In the event that the Facility poses an immediate threat of substantial harm or damage to the health, safety and welfare of the public, any property, City Employees, and/or the premises, as reasonably determined by the City, the City may take actions the City determines are reasonably required to protect, the health, safety and welfare of the Public, or property of the public, from such jeopardy provided that after such emergency, and in no event later than twenty-four (24) hours afterwards, the City gives notice to Registrant of City’s emergency actions. If the City reasonably determines that these conditions would be improved by cessation of Registrant’s operations, the Registrant shall immediately cease its operations upon notice from the Director.
Section 6.4	Permit.  The Registrant shall obtain from the City, any and all permits required for a complete installation. These permits include, but are not limited to: Obstruction, Excavation, Small Wireless Facility, etc. Applicable fees for any permits shall be borne by the Registrant. The Registrant shall be bound by the requirements of each permit.
ARTICLE VII
FEES AND COSTS
Section 7.1	Fees purpose.  The City will recover its right-of-way management costs from the Registrant by imposing a fee for registration, a fee for each right-of-way permit, or, when appropriate, a fee applicable to the Registrant when that Registrant causes the City or its affiliated agencies to incur costs as a result of any actions or inactions of the Registrant.
Fees, or other right-of-way obligations, imposed by the City on this Registrant shall be:
(A)	Based on the actual costs incurred by the City and its affiliated agencies in managing the public right of way;
(B)	Based on an allocation among all Registrants and users of the public right of way, including the City itself and its affiliated agencies, which shall reflect the proportionate costs imposed on the City and its affiliated agencies by each of the various types of uses of the public rights of way;
(C)	Imposed on a competitively neutral basis; and
(D)	Imposed in a manner so that aboveground uses of public rights of way do not bear costs incurred by the City and its affiliated agencies to regulate underground uses of public rights of way.
Section 7.2	Site preparation cost.  Any initial engineering survey and preparatory construction work associated with the installation of a Facility will be paid by the Registrant in the form of a onetime, nonrecurring, commercially reasonable, nondiscriminatory, and competitively neutral charge to recover the costs associated with the proposed Facility.
Section 7.3	Fees in compliance.  Total application fees for the Permit shall comply with Minnesota Statutes, Section 237.163, Subdivision 6 with respect to costs related to the Permit.
Section 7.4	Rent.  The Registrant will be charged a fee for each Facility installed in the right of way:
(A)	$150 per year for rent to occupy the space; 
(B)	$25 per year for maintenance associated with the space occupied; and 
(C)	a fee on a monthly basis for the electricity used to operate the Facility, if not purchased directly from a utility, at the rate of: 
(1)	$73 per month per radio node less than or equal to 100 max watts; 
(2)	$182 per month per radio node over 100 max watts; or 
(3)	the actual costs of electricity as reasonably estimated by the Director, if the actual costs exceed the amount in item (1) or (2).
This fee is in addition to other fees or charges allowed under Minnesota Statutes, Section 237.163, Subdivision 6.
ARTICLE VIII
DEFAULT AND BREACH, TERMINATION, AND REMOVAL
Section 8.1	Default and breach.  The Director may immediately suspend the permission of a Registrant to install or operate a Facility if the Registrant materially fails to comply with the terms of its permit(s), this Agreement, or governing federal, state, local law or ordinance, if the City provides written notice to the Registrant of such failure to comply. If the Registrant fails to cure the default on or before the sixtieth (60) day after receipt of the notice, the City may terminate the Registrant's permit(s).
Section 8.2	Termination.  If the Registrant refuses or fails to complete the installation in a manner satisfactory to the City, the City may, by written notice to the Registrant, give notice of its intention to terminate this Agreement. After such notice, the Registrant shall have ten (10) days to cure, to the satisfaction of the City. If the Registrant fails to cure, the City shall send the Registrant a written termination letter which shall be effective upon deposit in the United States mail to the Registrant.
The Registrant may terminate this Agreement if the City is in breach of any material obligation contained in this Agreement, which is not remedied by the City within ten (10) days of written notice.
The Parties may voluntarily terminate this Agreement at any time by mutual agreement.
Section 8.3	Removal.  In the event the City reasonably determines that the Registrant's Facility or other equipment causes such interference as contemplated by Section 3.2(F) of this Agreement, the Registrant will remove the equipment. It is the Registrant’s responsibility to confirm and appropriately test that their Facility or other equipment will not cause harmful interference before pursuing approval from the City.
The Registrant shall immediately begin the removal of its Facility and all other equipment after termination of the Registrant's Permit for violations of the terms of the Permit. Unless the Director grants an extension of time, the Registrant shall have sixty (60) days after the effective date of termination to complete removal.
After termination of a Registrant's Permit, the Registrant must comply with the terms of this Agreement until its Facility and all other equipment are removed.


ARTICLE IX
DISPUTE RESOLUTION
Section 9.1	Dispute resolution.  The Parties shall cooperate and use their best efforts to ensure that the various provisions of this Agreement are fulfilled. The Parties agree to act in good faith to undertake resolution of disputes, in an equitable and timely manner and in accordance with the provisions of this Agreement. If disputes cannot be resolved informally by the Parties, the following procedures shall be used:
(A)	Whenever there is a failure between the Parties to resolve a dispute on their own, the Parties shall first attempt to mediate the dispute. The Parties shall agree upon a mediator, or if they cannot agree, shall obtain a list of court-approved mediators from the Washington County District Court Administrator and select a mediator by alternately striking names until one remains. The City shall strike the first name followed by the Registrant, and shall continue in that order until one name remains.
(B)	If the dispute is not resolved within thirty (30) days after the end of the mediation proceedings, the Parties may pursue any legal remedy.
ARTICLE X
GENERAL TERMS
Section 10.1	Entire agreement.  This Agreement, its attachments and exhibits, and its corresponding permit application(s) and permit(s), represent the entire agreement. No other oral representations may be considered.
Section 10.2	Assignment.  The Registrant may not assign this Agreement to any other person unless written consent is obtained from the City.
Section 10.3	Amendments.  Any modification or amendment to this Agreement shall require a written agreement signed by both Parties.
Section 10.4	Nondiscrimination.  The Registrant shall not discriminate against any person by reason of any characteristic or classification protected by federal or state law.
Section 10.5	Governing law.  This Agreement shall be governed by and interpreted in accordance with the laws of the State of Minnesota.
Section 10.6	Venue.  All proceedings arising from this Agreement shall be venued in Washington County, Minnesota.
Section 10.7	Ownership of documents.  All reports, plans, specifications, data, maps, and other documents submitted to the City under this Agreement shall be the property of the City. The Registrant understands that all such documents are subject to the Minnesota Data Practices Act, Minnesota Statutes, Chapter 13, and all other applicable state or federal laws, rules, regulations, or orders pertaining to public data, privacy and/or confidentiality.
Section 10.8	Waiver.  The waiver by either Party of any breach or failure to comply with any provision of this Agreement by the other Party shall not be construed as, or constitute a continuing waiver of such provision or a waiver of any other breach of or failure to comply with any other provision of this Agreement.
Section 10.9	Notice.  All notices hereunder must be in writing and shall be deemed validly given if sent by certified mail, return receipt requested or by commercial courier, provided the courier's regular business is delivery service and provided further that it guarantees delivery to the addressee by the end of the next business day following the courier's receipt from the sender. Notice shall be effective upon actual receipt or refusal as shown on the receipt obtained pursuant to the foregoing.
(A)	Notices to the City will be sent by certified mail to:
P.O. Box 2007, Oak Park Heights, MN 55082 
(B)	Notices to the Registrant will be sent to the address given in the application or such other address as the Registrant shall designate in writing pursuant to the notice provisions of this paragraph.
Section 10.10	Force majeure.  Except for payment of sums due, neither Party shall be liable to the other or deemed in default under this Agreement, if and to the extent that Party’s performance is prevented by reason of force majeure. “Force majeure” includes war, an act of terrorism, fire, earthquake, flood and other circumstances which are beyond the control and without the fault or negligence of the Party affected and which by the exercise of reasonable diligence the Party affected was unable to prevent.
Section 10.11	Severability.  If any court finds any portion of this Agreement to be contrary to law, invalid, or unenforceable, the remainder of the Agreement will remain in full force and effect.
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be signed by their duly authorized representatives, and effective as of the Effective Date written above.



CITY OF OAK PARK HEIGHTS, MINNESOTA



[bookmark: _DV_M153]By: 	
[bookmark: _DV_M154]Its:   Mayor 



[bookmark: _DV_M155]By: 	
[bookmark: _DV_M156]Its:   City Administrator 






[bookmark: _DV_M157]STATE OF MINNESOTA	)
[bookmark: _DV_M158]				) SS.
[bookmark: _DV_M159]COUNTY OF ___________	)
[bookmark: _DV_M160]The foregoing instrument was acknowledged before me this ____ day of _________, 20___, by ______________ and ______________, the Mayor and City Administrator, respectively, of the City of Oak Park Heights, Minnesota, a municipal corporation and political subdivision under the laws of the State of Minnesota, on behalf of said City.

[bookmark: _DV_M161]	
[bookmark: _DV_M162] Notary Public
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__________________________________________


By: 	

Its: 	







STATE OF MINNESOTA	)
[bookmark: _DV_M169]				) SS.
[bookmark: _DV_M170]COUNTY OF ____________	)
[bookmark: _DV_M171]The foregoing instrument was acknowledged before me this ____ day of ____________, 20___, by _____________, the ___________________ of __________________________, a ________________________, on behalf of said _________________________.
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[bookmark: _DV_M173] Notary Public
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